
































や個人が、国内法廷や権限ある国際機関において、国による jus cogens 違反
を主張するようになってきている。









  1） 　Kawasaki, A brief note on the legal effects of jus cogens in international law, Hitotsubashi 
Journal of Law & Politics, vol.34 ( February 2006), pp.27-43: Kawasaki,  International jus 
cogens in the Law of State Responsibility, in　Focarelli (a cura di), Le nuove frontiere del 
diritto internazionale, (Morlacchi Editore, 2008), pp.145-165. 川﨑恭治「一般国際法の強行


























  2） 　本稿の主題に関連する比較的最近の論考としては、Cottier, Improving Compliance : Jus 
Cogens and Interntional Economic Law, Netherlands Yearbook of International Law 2015: Jus 
Cogens: Quo Vadis?, (Springer, 2016), p.329-356 ; Vadi, Jus Cogens in International Investment 
Law and Arbitration, Ibid., pp.357-388.



























  4） 　なおこの章の記述は、筆者が 2019 年７月 20 日に東大国際法研究会で行った報告に
一部基づいている。
  5） 　A/74/10, Chapter V, pp.148-9.　 
  6） 　Kawasaki, A brief note..., cit., p.31.
  7） 　慣習と合意とは、国際法の淵源として同一のランクにおかれ、それらは、相等しい
法生産力 potenzialità di produzione giuridica をもつとされる、というのは、皆川洸「国
際法における強行規範について」『国際法研究』（有斐閣、1985 年）81 頁（初出は
1973 年）。
  8） 　Kolb は、jus cogens 概念を条約法条約第 53 条以外にも見受けられる法技術の一環
























の原則を適用不可能にすることである、という（Kolb, General Principles of Law, Jus 
Cogens and the Unity of the International Legal Order, Andreas/Fitzmaurice/Tanzi /Wouters 
(eds.), General Principles and the Coherence of International Law, 2019, pp.61-2.）。この議論
をさらに進めると、そもそも jus cogens の法的効果は果たして「無効」なのか、とい
う議論に繋がってゆく。
  9） 　ここでの規則の「一般性」とは、いうまでもなく、内容に関してではなく、名宛人
の範囲（すべての国を拘束する）の問題であり、この点は ILC の注釈でも確認されて
いる（A/74/10, Chapter V, pp.159.）。なお結論８/ ２は、いみじくも、条約規定 (treaty 
provisions) は、jus cogens であると受諾・承認されていることのひとつの証拠である
（に過ぎない）としている（この結論８/ ２は、同じ国際法委員会が 2018 年に採択し
た「慣習国際法の同定に関する結論草案」の結論 10（Forms of evidence of acceptance as 
law (opinio juris)）をほぼそのまま引き写したものである）。反対に、多数国間条約は一
般国際法を生み出しうる（may derive from）、とする最近の論稿としては、Bennouna, 



















結）は、それぞれ条約法条約第 53 条と第 64 条、第 71 条をなぞる。結論 11
















































11） 　拙稿「一般国際法の強行規範の法的効果」前掲、568 ～ 588 頁。

































































15） 　A/74/10, Chapter V, p.205；Fourth report on peremptory norms of general international 





























16） 　Human Rights Committee, General Comment 24 (52), General comment on issues relating 
to reservations made upon ratification or accession to the Covenant or the Optional Protocols 
thereto, or in relation to declarations under article 41 of the Covenant, U.N. Doc. CCPR/C/21/
Rev.1/Add.6 (1994), para.17.



































弥恵「一般国際法から見る WTO 法上の義務の性質」『一橋法学』第 14 巻２号（2015 年）
741 ～ 772 頁。しかしいずれにせよ、それらの義務が一般国際法上の対世的義務であ
るとまでは言えないであろう。
19） 　KADI v COUNCIL AND COMMISSION, JUDGMENT OF THE COURT OF FIRST 
INSTANCE (Second Chamber, Extended Composition), 21 September 2005, In Case T-315/01.















は jus cogens を適用する独立した義務があることを認めつつ、かりに合衆国
が最低基準へのアプローチ（差別を禁止していない）に関する議論において







カディ事件」『国際法判例百選 [ 第 2 版 ]』（2011 年）220 ～ 221 頁。
21） 　もっとも、付属文書の列挙の中にはこれは入っていない。




ことによって、国家責任条文 26 条（結論 18 に相当）に違反しており、それゆえ緊急
状態を援用することはできない、ともいう。Bernhrd von Pezold et al. v. Zimbabwe (ICSID 
Case No. ARB/10/15), Award, 28 July 2015, para.657.
23） 　Methanex Corporation v. United Stats of America, Final Award of the Tribunal on Jurisdiction 

























　1977 年の Texaco 事件において仲裁廷は、リビア政府の考えでは、天然資
源に対する永久主権は、いかなる場合であれ国有化を正当化する至高の原則
であるようだが、国連で絶えず確認されているこの原則は jus cogens の基準
24） 　Phoenix Action v. Czech Republic, ICSID/ARB/06/05, 15 April 2009, para.78.















　つぎに、1982 年の Aminoil 事件がある 27）。この事件でクウェートは、利
権契約（条約ではないが）に含まれていた安定化条項は、国際公法の規則で







るために強行規範に依拠した事例として 2012 年の ICSID 仲裁である EDF v. 
Argentina 事件 29）がある。これは、アルゼンチン政府が金融危機の際にとっ
た措置が、アルゼンチン・フランスの BIT に基づく最恵国待遇および公正・
26） 　International Arbitral Tribunal, Texaco Overseas Petroleum Company and Carifornia Asiatic 
Oil Company v. The Government of the Libyan Arab Republic, Award of the Mertis, 19 January 
1977, paras. 76-78, in : International Legal Materials, vol.17, p.26.
27） 　International Law Reports, vol.66, p.517 et seq.
28） 　Ibid., p.588.
29） 　EDF International S.A., SAUR International S.A., and León Participaciones Argentinas S.A. 












るという性質は、これらの権利が jus cogens に等しい、ということの説得的
な証拠であるといえる、と主張した（paras.192-3）。
　仲裁廷は、人権の基本諸原則を含む国際的な jus cogens にはセンシティヴ
でなければならない、としつつも、当事者間でこの問題に対する見解は食い




















ロフォードにより 1999 年の会期に突如提案され、しかし 2001 年には早くも
撤回された、次のような条文草案である 31）。
 Article 21. Compliance with peremptory norms
   The wrongfulness of an act of a State is precluded if the act is required in the 







る。たとえば、A 国が B 国との間で B 国の軍用機の領域上空の飛行を許可
する条約を締結していたところ B 国が侵略行為に乗り出した、あるいは B
国への援助を約束する条約を締結していたところ B 国政権がジェノサイドを




る場合を取り扱う。結論 19 はいうまでもなく、国家責任条文第 40 条および
31） 　ILC, Report of the work of the fifty-second session (2000), A/55/10, p.67. 
32） 　この条文草案について詳しくは、Kawasaki, International jus cogens in the Law of State 
Responsibility, cit., pp.148-9.　しかしこの条文草案は翌 2001 年には削除され、それとは





























33） 　拙稿「一般国際法の強行規範の法的効果」前掲論文、581 ～ 2 頁。




























35） 　Ibid., paras. 228 and 247.
36） 　Judgment of the Court (Grand Chamber), 21 Deccember 2016, In Case C-104/16 P, paras. 
126-7.
37） 　Ibid., paras. 88, 92.　なお、西サハラの現状についての最近のレポートしては、岩崎
有一「西サハラ　アフリカ最後の植民地と人びと」『世界』2019 年９月号、197 ～ 205 頁、






















連する原則が jus cogens ではない限り、条約解釈の通常の方法がそれとは別
の結果を示唆するのであれば、そちらが優先する」としている点である。そ
れでは、関連する原則が jus cogens である場合





38） 　Cannizzaro, In defence of Front Polisario : The ECJ as a global jus cogens maker, Common 
Market Law Review, vol.55 (2018), pp.579-580.
39） 　A/61/10, 2006, pp.413-4. 条約の解釈における体系的統合について、詳しくは、松井芳
郎「条約解釈における統合の原理―条約法条約第 31 条３（ｃ）を中心に」、坂元茂




























Text of the draft conclusions on peremptory norms of general international 
law (jus cogens), adopted by the Commission on first reading
Part One: Introduction
Conclusion 1 (Scope)
The present draft conclusions concern the identification and legal consequences 
of peremptory norms of general international law (jus cogens).
Conclusion 2 (Definition of a peremptory norm of general international law (jus 
cogens))
A peremptory norm of general international law (jus cogens) is a norm accepted 
and recognized by the international community of States as a whole as a norm from 
which no derogation is permitted and which can be modified only by a subsequent 
norm of general international law having the same character.
Conclusion 3 (General nature of peremptory norms of general international law (jus 
cogens))
Peremptory norms of general international law (jus cogens) reflect and protect 
fundamental values of the international community, are hierarchically superior to 
other rules of international law and are universally applicable.
Part Two: Identification of peremptory norms of general international law (jus 
cogens)
Conclusion 4 (Criteria for the identification of a peremptory norm of general 
international law (jus cogens))
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To identify a peremptory norm of general international law (jus cogens), it is 
necessary to establish that the norm in question meets the following criteria:
(a) it is a norm of general international law; and
(b) it is accepted and recognized by the international community of States as a 
whole as a norm from which no derogation is permitted and which can be modified 
only by a subsequent norm of general international law having the same character.
Conclusion 5 (Bases for peremptory norms of general international law (jus cogens))
1. Customary international law is the most common basis for peremptory norms 
of general international law (jus cogens).
2. Treaty provisions and general principles of law may also serve as bases for 
peremptory norms of general international law (jus cogens).
Conclusion 6 (Acceptance and recognition)
1. The requirement of “acceptance and recognition” as a criterion for identifying 
a peremptory norm of general international law (jus cogens) is distinct from 
acceptance and recognition as a norm of general international law.
2. To identify a norm as a peremptory norm of general international law (jus 
cogens), there must be evidence that such a norm is accepted and recognized as 
one from which no derogation is permitted and which can only be modified by a 
subsequent norm of general international law having the same character.
Conclusion 7 (International community of States as a whole)
1. It is the acceptance and recognition by the international community of States 
as a whole that is relevant for the identification of peremptory norms of general 
international law (jus cogens).
2. Acceptance and recognition by a very large majority of States is required for 
the identification of a norm as a peremptory norm of general international law (jus 
cogens); acceptance and recognition by all States is not required.
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3. While the positions of other actors may be relevant in providing context and 
for assessing acceptance and recognition by the international community of States as 
a whole, these positions cannot, in and of themselves, form part of such acceptance 
and recognition.
Conclusion 8 (Evidence of acceptance and recognition)
1. Evidence of acceptance and recognition that a norm of general international 
law is a peremptory norm (jus cogens) may take a wide range of forms.
2. Such forms of evidence include, but are not limited to: public statements made 
on behalf of States; official publications; government legal opinions; diplomatic 
correspondence; legislative and administrative acts; decisions of national courts; 
treaty provisions; and resolutions adopted by an international organization or at an 
intergovernmental conference.
Conclusion 9 (Subsidiary means for the determination of the peremptory character 
of norms of general international law)
1. Decisions of international courts and tribunals, in particular of the 
International Court of Justice, are a subsidiary means for determining the peremptory 
character of norms of general international law.
2. The works of expert bodies established by States or international organizations 
and the teachings of the most highly qualified publicists of the various nations may 
also serve as subsidiary means for determining the peremptory character of norms of 
general international law.
Part Three: Legal consequences of peremptory norms of general international 
law (jus cogens)




1. A treaty is void if, at the time of its conclusion, it conflicts with a peremptory 
norm of general international law (jus cogens). The provisions of such a treaty have 
no legal force.
2. If a new peremptory norm of general international law (jus cogens) emerges, 
any existing treaty which is in conflict with that norm becomes void and terminates. 
The parties to such a treaty are released from any obligation further to perform the 
treaty.
Conclusion 11 (Separability of treaty provisions conflicting with a peremptory norm 
of general international law (jus cogens))
1. A treaty which, at the time of its conclusion, conflicts with a peremptory norm 
of general international law (jus cogens) is void in whole, and no separation of the 
provisions of the treaty is permitted.
2. A treaty which becomes void because of the emergence of a new peremptory 
norm of general international law (jus cogens) terminates in whole, unless:
(a) the provisions that are in conflict with a peremptory norm of general 
international law (jus cogens) are separable from the remainder of the treaty with 
regard to their application;
(b) it appears from the treaty or is otherwise established that acceptance of the 
said provisions was not an essential basis of the consent of any party to be bound by 
the treaty as a whole; and
(c) continued performance of the remainder of the treaty would not be unjust.
Conclusion 12 (Consequences of the invalidity and termination of treaties 
conflicting with a peremptory norm of general international law (jus cogens))
1. Parties to a treaty which is void as a result of being in conflict with a 
peremptory norm of general international law (jus cogens) at the time of the treaty’s 
conclusion have a legal obligation to:
(a) eliminate as far as possible the consequences of any act performed in reliance 
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on any provision of the treaty which conflicts with a peremptory norm of general 
international law (jus cogens); and
(b) bring their mutual relations into conformity with the peremptory norm of 
general international law (jus cogens).
2. The termination of a treaty on account of the emergence of a new peremptory 
norm of general international law (jus cogens) does not affect any right, obligation 
or legal situation created through the execution of the treaty prior to the termination 
of the treaty, provided that those rights, obligations or situations may thereafter be 
maintained only to the extent that their maintenance is not in itself in conflict with 
the new peremptory norm of general international law (jus cogens).
Conclusion 13 (Absence of effect of reservations to treaties on peremptory norms of 
general international law (jus cogens))
1. A reservation to a treaty provision that reflects a peremptory norm of general 
international law (jus cogens) does not affect the binding nature of that norm, which 
shall continue to apply as such.
2. A reservation cannot exclude or modify the legal effect of a treaty in a manner 
contrary to a peremptory norm of general international law (jus cogens).
Conclusion 14 (Rules of customary international law conflicting with a peremptory 
norm of general international law (jus cogens))
1. A rule of customary international law does not come into existence if it 
conflicts with a peremptory norm of general international law (jus cogens). This 
is without prejudice to the possible modification of a peremptory norm of general 
international law (jus cogens) by a subsequent norm of general international law 
having the same character.
2. A rule of customary international law not of a peremptory character ceases 
to exist if and to the extent that it conflicts with a new peremptory norm of general 
international law (jus cogens).
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3. The persistent objector rule does not apply to peremptory norms of general 
international law (jus cogens).
Conclusion 15 (Obligations created by unilateral acts of States conflicting with a 
peremptory norm of general international law (jus cogens))
1. A unilateral act of a State manifesting the intention to be bound by an 
obligation under international law that would be in conflict with a peremptory norm 
of general international law (jus cogens) does not create such an obligation.
2. An obligation under international law created by a unilateral act of a State 
ceases to exist if and to the extent that it conflicts with a new peremptory norm of 
general international law (jus cogens).
Conclusion 16 (Obligations created by resolutions, decisions or other acts 
of international organizations conflicting with a peremptory norm of general 
international law (jus cogens))
A resolution, decision or other act of an international organization that would 
otherwise have binding effect does not create obligations under international law if 
and to the extent that they conflict with a peremptory norm of general international 
law (jus cogens).
Conclusion 17 (Peremptory norms of general international law (jus cogens) as 
obligations owed to the international community as a whole (obligations erga 
omnes))
1. Peremptory norms of general international law (jus cogens) give rise to 
obligations owed to the international community as a whole (obligations erga 
omnes), in which all States have a legal interest.
2. Any State is entitled to invoke the responsibility of another State for a breach 
of a peremptory norm of general international law (jus cogens), in accordance with 
the rules on the responsibility of States for internationally wrongful acts.
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Conclusion 18 (Peremptory norms of general international law (jus cogens) and 
circumstances precluding wrongfulness)
No circumstance precluding wrongfulness under the rules on the responsibility 
of States for internationally wrongful acts may be invoked with regard to any act of a 
State that is not in conformity with an obligation arising under a peremptory norm of 
general international law (jus cogens).
Conclusion 19 (Particular consequences of serious breaches of peremptory norms of 
general international law (jus cogens))
1. States shall cooperate to bring to an end through lawful means any serious 
breach by a State of an obligation arising under a peremptory norm of general 
international law (jus cogens).
2. No State shall recognize as lawful a situation created by a serious breach by a 
State of an obligation arising under a peremptory norm of general international law 
(jus cogens), nor render aid or assistance in maintaining that situation.
3. A breach of an obligation arising under a peremptory norm of general 
international law (jus cogens) is serious if it involves a gross or systematic failure by 
the responsible State to fulfil that obligation.
4. This draft conclusion is without prejudice to the other consequences that a 
serious breach by a State of an obligation arising under a peremptory norm of general 
international law (jus cogens) may entail under international law.
Conclusion 20 (Interpretation and application consistent with peremptory norms of 
general international law (jus cogens))
Where it appears that there may be a conflict between a peremptory norm of 
general international law (jus cogens) and another rule of international law, the latter 




Conclusion 21 (Procedural requirements)
1. A State which invokes a peremptory norm of general international law (jus 
cogens) as a ground for the invalidity or termination of a rule of international law is 
to notify other States concerned of its claim. The notification is to be in writing and is 
to indicate the measure proposed to be taken with respect to the rule of international 
law in question.
2. If none of the other States concerned raises an objection within a period which, 
except in cases of special urgency, shall not be less than three months, the invoking 
State may carry out the measure which it has proposed.
3. If any State concerned raises an objection, then the States concerned are to 
seek a solution through the means indicated in Article 33 of the Charter of the United 
Nations.
4. If no solution is reached within a period of twelve months, and the objecting 
State or States concerned offer to submit the matter to the International Court of 
Justice, the invoking State may not carry out the measure which it has proposed until 
the dispute is resolved.
5. This draft conclusion is without prejudice to the procedural requirements set 
forth in the Vienna Convention on the Law of Treaties, the relevant rules concerning 
the jurisdiction of the International Court of Justice, or other applicable dispute 
settlement provisions agreed by the States concerned.
Part Four: General provisions
Conclusion 22 (Without prejudice to consequences that specific peremptory norms 
of general international law (jus cogens) may otherwise entail)
The present draft conclusions are without prejudice to consequences that specific 




Conclusion 23 (Non-exhaustive list)
Without prejudice to the existence or subsequent emergence of other peremptory 
norms of general international law (jus cogens), a non-exhaustive list of norms that 
the International Law Commission has previously referred to as having that status is 
to be found in the annex to the present draft conclusions.
Annex
(a) The prohibition of aggression;
(b) The prohibition of genocide;
(c) The prohibition of crimes against humanity;
(d) The basic rules of international humanitarian law;
(e) The prohibition of racial discrimination and apartheid;
(f) The prohibition of slavery;
(g) The prohibition of torture;
(h) The right of self-determination.
